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IS DOL EFFECTIVELY ENFORCING
OUR WAGE AND HOUR LAWS?

Tuesday, July 15, 2008
U.S. House of Representatives
Committee on Education and Labor
Washington, DC

The committee met, pursuant to call, at 10:46 a.m., in room
2175, Rayburn House Office Building, Hon. George Miller [chair-
man of the committee] presiding.

Present: Representatives Miller, Kildee, Payne, Woolsey, McCar-
thy, Kucinich, Holt, Loebsack, Yarmuth, Hare, Clarke, Courtney,
Shea-Porter, McKeon, Petri, Platts, Wilson, Kline, Foxx, and
Walberg.

Staff present: Aaron Albright, Press Secretary; Tylease Alli,
Hearing Clerk; Jordan Barab, Senior Labor Policy Advisor; Chris
Brown, Labor Policy Advisor; Jody Calemine, Labor Policy Deputy
Director; Lynn Dondis, Policy Advisor,Subcommittee on Workforce
Protections; Sarah Dyson, Investigative Associate, Oversight; Car-
los Fenwick, Policy Advisor,Subcommittee on Health, Employment,
Labor and Pensions; Patrick Findlay, Investigative Counsel,
Gabriella Gomez, Senior Education Policy Advisor (Higher Edu-
cation); David Hartzler, Systems Administrator; Ryan Holden, Sen-
ior Investigator, Oversight; Brian Kennedy, General Counsel,;
Stephanie Moore, General Counsel; Alex Nock, Deputy Staff Direc-
tor; Joe Novotny, Chief Clerk; Rachel Racusen, Communications
Director; Meredith Regine, Junior Legislative Associate, Labor;
Michele Varnhagen, Labor Policy Director; Michael Zola, Chief In-
vestigative Counsel, Oversight; Mark Zuckerman, Staff Director;
Cameron Coursen, Minority Assistant Communications Director;
Ed Gilroy, Minority Director of Workforce Policy; Rob Gregg, Mi-
nority Senior Legislative Assistant; Alexa Marrero, Minority Com-
munications Director; Jim Paretti, Minority Workforce Policy Coun-
sel; Molly McLaughlin Salmi, Minority Deputy Director of Work-
force Policy; Hannah Snoke, Minority Legislative Assistant; and
Linda Stevens, Minority Chief Clerk/Assistant to the General
Counsel.

Chairman MILLER [presiding]. Good morning. The quorum being
present, the committee will come to order.

And before I recognize myself for an opening statement, I want
to note that any member under Rule 12, any member may submit
an opening statement in writing, which will be made part of the
permanent record of this hearing, which is is the Department of
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Labor effectively enforcing our wage and hour laws? And I welcome
members to do that, and I want to welcome our panel.

I recognize myself for the purposes of an opening statement.

This year in our country, millions of workers will be robbed of
their hard-earned wages. There are many ways for unscrupulous
employers that can cheat a worker out of the wages that he or she
earns. Employers might pay less than the minimum wage, refuse
to pay overtime when employees work more than 40 hours a week
or require employees to work off of the clock, and some employers
never pay their employees at all. Simply put, this is theft, and it
is illegal.

No industry or locality is immune from this crime. Wage theft af-
fects everyone from poultry workers to construction workers, nurs-
ing home employees to retail employees, farm workers to
landscapers. Last month marked the 70th anniversary of the enact-
ment of the Fair Labor Standards Act, and the FLSA requires em-
ployers to pay their workers at least a minimum wage and at least
time and a half for working overtime. The law also bans the use
of child labor.

Thanks to the Fair Labor Standards Act, the Department of
Labor is armed with many tools to fight wage theft and protect
workers. It can receive and investigate complaints. The department
can target entire industries that habitually violate the laws for au-
dits and investigations. It can recover back pay and liquidated
damages for employees and obtain civil money penalties against
employers that break the law. And the Department of Labor can
even stop the shipment of goods produced by law-breaking employ-
ers.

The purpose of today’s hearing is to examine whether the federal
government is doing enough to stop wage theft. We will hear di-
rectly from the Department of Labor’s acting Wage and Hour ad-
ministrator about what the agency is doing or not doing to safe-
guard hard-earned wages.

This committee has heard frequent reports from workers and
their advocates that the Department of Labor is failing to effec-
tively advocate on behalf of workers whose wages have been stolen.
These accounts range from the department having weak enforce-
ment policies to the department having outright aversion to solic-
iting workers’ complaints.

Unfortunately, the workers most vulnerable to wage theft are
also bearing the brunt of these uncertain economic times. These
families still have to pay rent, mouths to feed, children to clothe
and medicine to buy. For these reasons, I asked the Government
Accountability Office to conduct an investigation into the effective-
ness of the Department of Labor’s enforcement of our wage and
hour laws.

Today we will hear the results of two investigations. Both inves-
tigations show the Department of Labor is failing to adequately
prevent or punish wage theft. Although the Department of Labor
currently has the necessary tools to fight wage theft, the GAO in-
vestigation suggests that the problem of wage theft is only getting
worse because of weaker enforcement.

The GAO will highlight the fact that actions initiated by the de-
partment on wage and hour violations have plummeted from ap-
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proximately 47,000 in 1997 to fewer than 30,000 in 2007. And in
too many cases, investigators from the Wage and Hour Division
simply dropped the ball in pursuing employers that cheat their em-
ployees out of their hard-earned wages.

We expect to hear recommendations for how the department can
do a better job in enforcing the law. We owe that to all hard-work-
ing Americans to ensure that the federal government lives up to its
responsibility to guarantee that families are not being cheated out
of their wages by bad employers.

I want to again thank the witnesses for being here today, and
I look forward to your testimony.

I would like now to recognize Congressman McKeon, who is the
senior Republican on the Education and Labor Committee.

Prepared Statement of Hon. George Miller, Chairman, Committee on
Education and Labor

Good morning.

This year, in our country, millions of workers will be robbed of their hard earned
wages.

There are many ways an unscrupulous employer can cheat a worker out of the
wages he or she earns. Employers might pay less than the minimum wage, refuse
to pay overtime when employees work more than 40 hours a week, or require em-
ployees to work off the clock. And, some employers never pay their employees at
all.

Simply put, this is theft. And it is illegal.

No industry or locality is immune from this crime.

Wage theft affects everyone from poultry workers to construction workers, nursing
home employees to retail employees, farm workers to landscapers.

Last month marked the 70th anniversary of the enactment of the Fair Labor
Standards Act. The FLSA requires employers to pay their workers at least the min-
imum wage and at least time-anda-half for working overtime. The law also bans the
use of child labor.

Thanks to the FLSA, the Department of Labor is armed with many tools to fight
wage theft and protect workers. It can receive and investigate complaints. The De-
partment can target entire industries that habitually violate the law for audits and
investigations. It can recover back pay and liquidated damages for employees, and
obtain civil money penalties against employers that break the law. And, the Depart-
ment of Labor can even stop the shipment of the goods produced by law-breaking
employers.

The purpose of today’s hearing is to examine whether the Federal Government is
doing enough to stop wage theft. We will hear directly from the Department of La-
bor’s Acting Wage and Hour Administrator about what the agency is or is not doing
to safeguard hard-earned wages.

This committee has heard frequent reports from workers and their advocates that
the Department of Labor is failing to effectively advocate on behalf of workers
whose wages have been stolen.

These accounts range from the Department having weak enforcement policies to
the Department having outright aversions to soliciting workers’ complaints.

Unfortunately, the workers most vulnerable to wage theft are also bearing the
brunt of these uncertain economic times. These families still have rent to pay,
mouths to feed, children to clothe, and medicine to buy.

For these reasons, I asked the Government Accountability Office to conduct an in-
vestigation into the effectiveness of the Department of Labor’s enforcement of our
wage and hour laws.

Today, we will hear the results of two investigations. Both investigations show
that the Department of Labor is failing to adequately prevent or punish wage theft.

Although the Department of Labor currently has the necessary tools to fight wage
theft, the GAO investigation suggests that the problem of wage theft is only getting
worse because of weaker enforcement.

The GAO will highlight the fact that actions initiated by the Department on wage
and hour violations have plummeted from approximately 47,000 in 1997 to fewer
than 30,000 in 2007.
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And, in too many cases, investigators from the Wage and Hour Division simply
drop the ball in pursuing employers that cheat their employees out of their hard
earned wages.

We expect to hear recommendations for how the Department can do a better job
of enforcing the law.

We owe it to all hard working Americans to ensure that the federal government
lives up to its responsibility to guarantee that families are not being cheated out
of their wages by bad employers.

I thank all of our witnesses for being here today and I look forward to their testi-
mony.

Thank you.

Mr. McKEON. Thank you, Chairman Miller, and good morning.

We are here today to examine the efforts of the U.S. Department
of Labor to enforce our wage and hour laws. According to its Web
site, the Wage and Hour Division’s mission is to promote and
achieve compliance with labor standards to protect and enhance
the welfare of the nation’s workforce.

Consistent with that goal, the Wage and Hour Division is respon-
sible for enforcing a wide range of federal labor laws, from the fed-
eral minimum wage, overtime pay, record-keeping and child-labor
requirements of the Fair Labor Standards Act, to a number of un-
employment—employment standards and worker protections in
several immigration-related statutes.

I am pleased that the acting administrator of the Wage and Hour
Division will be testifying today to report directly on the depart-
ment’s efforts to enforce these important worker protections and to
answer questions about how to continue to strengthen enforcement
in the future. But I would like to take just a moment to highlight
a few statistics that demonstrate how important this division is.

Since 2001, the Wage and Hour Division has recouped more than
$1.25 billion on behalf of nearly 2 million workers. In fiscal year
2007 alone, more than 341,000 workers received recovered back
wages thanks to the Department of Labor’s efforts. I look forward
to learning more today about how they are recovering wages and
what can be done to ensure strong, consistent wage protections for
workers now and into the future.

Like all areas of the federal government, the Wage and Hour Di-
vision faces challenges when it comes to recruiting and retaining
qualified professionals to carry out its important day-to-day activi-
ties. We have an aging workforce, with many baby-boomers nearing
retirement. We also have a competitive private sector that can lure
talent and institutional knowledge away from the federal work-
force.

However, despite these challenges, the Wage and Hour Division
still manages to enforce critical labor laws on behalf of millions of
workers in this country. I know there are dedicated professionals—
both political appointees and career civil servants—who take their
responsibilities on behalf of America’s workers very seriously. Some
of these professionals have worked in the Wage and Hour Division
for decades, serving under administrations from both political par-
ties, dutifully enforcing our labor laws without regard as to who
was in the White House. These individuals work hard, and it would
be a real shame if we were to politicize the work of the Wage and
Hour Division and ignore the contributions of these hard-working
investigators and enforcement officials.
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One important measure of the department’s success over the
years is its ability to call attention to workers’ rights under federal
law. By enforcing the law and using the power of the bully pulpit
to encourage compliance, countless additional workers have been
protected. Employers recognize that violations will not be tolerated,
and still other workers are made aware of their rights and choose
to seek relief through the court system.

It is worth noting that the department has focused much of its
attention on low-wage workers. This is important because low-wage
workers are often struggling to make ends meet, a challenge that
is even more difficult in the current economic environment. I am
concerned about the plight of all American workers, who today are
paying $4.11 a gallon of regular unleaded gasoline.

I appreciate the opportunity today to discuss enforcement of our
wage and labor laws, but I would also welcome a discussion about
some of the other pocketbook issues that are, unfortunately, being
ignored. In particular, the burden of the hlgh cost of gasoline is
putting a particular strain on workers wages. Chairman Miller
mentioned many of the things that these low-quality—low-quality,
low-price, low-pay workers are struggling with, but he did leave out
the cost of gasoline, and that is one of the highest. It is—they have
to pay that just to get to work.

I think it is time that the Congress gets serious about protecting
families and their workers, and I yield back the balance of my
time.

Prepared Statement of Hon. Howard P. “Buck” McKeon, Senior Republican
Member, Committee on Education and Labor

Thank you Chairman Miller, and good morning. We’re here today to examine the
efforts of the U.S. Department of Labor to enforce our wage and hour laws.

According to its website, the Wage and Hour Division’s mission is to promote and
achieve compliance with labor standards to protect and enhance the welfare of the
nation’s workforce.

Consistent with that goal, the Wage and Hour Division is responsible for enforc-
ing a wide range of federal labor laws from the federal minimum wage, overtime
pay, recordkeeping, and child labor requirements of the Fair Labor Standards Act
to a number of employment standards and worker protections in several immigra-
tion related statutes.

I'm pleased that the Acting Administrator of the Wage and Hour Division will be
testifying today to report directly on the Department’s efforts to enforce these im-
portant worker protections, and to answer questions about how to continue to
strengthen enforcement in the future. But I'd like to take just a moment to high-
light a few statistics that demonstrate how important this division is.

Since 2001, the Wage and Hour Division has recouped more than $1.25 billion on
behalf of nearly two million workers. In FY 2007 alone, more than 341,000 workers
received recovered back wages thanks to DoL’s efforts. I look forward to learning
more today about how they’re recovering wages, and what can be done to ensure
strong, consistent wage protections for workers now and into the future.

Like all areas of the federal government, the Wage and Hour Division faces chal-
lenges when it comes to recruiting and retaining qualified professionals to carry out
its important day-to-day activities.

We have an aging workforce, with many baby boomers nearing retirement. We
also have a competitive private sector that can lure talent and institutional knowl-
edge away from the federal workforce.

However, despite these challenges, the Wage and Hour Division still manages to
enforce critical labor laws on behalf of millions of workers in this country. I know
there are dedicated professionals—both political appointees and career civil serv-
ants—who take their responsibilities on behalf of America’s workers very seriously.

Some of these professionals have worked in the Wage and Hour Division for dec-
ades, serving under Administrations from both political parties, dutifully enforcing
our labor laws without regard to who is in the White House. These individuals work
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hard, and it would be a real shame if we were to politicize the work of the Wage
and Hour Division and ignore the contributions of these hard-working investigators
and enforcement officials.

One important measure of the Department’s success over the years is its ability
to call attention to workers’ rights under federal law. By enforcing the law and
using the power of the bully pulpit to encourage compliance, countless additional
workers have been protected.

Employers recognize that violations will not be tolerated, and still other workers
are made aware of their rights and choose to seek relief through the court system.

It’s worth noting that the Department has focused much of its attention on low-
wage workers. This is important because low-wage workers are often struggling to
make ends meet, a challenge that is even more difficult in the current economic en-
vironment.

I'm concerned about the plight of all American workers, who today are paying
$4.11 for a gallon of regular, unleaded gasoline. I appreciate the opportunity today
to discuss enforcement of our wage and hour laws. But I'd also welcome a discussion
about some of the other pocketbook issues that are, unfortunately, being ignored.
In particular, the burden of the high cost of gasoline is putting a particular strain
on workers’ wages, and I think it’s time for Congress to get serious about protecting
workers and families.

Thank you, and I yield back.

Chairman MILLER. Thank the gentleman for his statement.

I would like now to introduce our panel.

Our first witness is Anne-Marie Lasowski, who is currently the
acting director of the GAO’s Education, Workforce and Income Se-
curity Issues team, where she leads work on worker protection
issues. In recent years she has led a body of work on defense trade
issues, covering topics such as the U.S. export control system, for-
eign military sales, and military critical technologies.

Alexander Passantino is the acting administrator of the Depart-
ment of Labor’'s Wage and Hour Division. Mr. Passantino—
Passantino, right?

Mr. Passantino first joined the department in November 2005 as
a senior policy advisor to the assistant secretary for employment
standards administration.

Kim Bobo is the founder and executive director of Interfaith
Worker Justice, a national organization that mobilizes religious
support for low-wage workers. Since its founding in 1996, the orga-
nization has built a network of more than 60 religious labor groups
around the country and worked on a variety of economic justice
issues.

Gregory Kutz is currently the managing director of GAO’s Foren-
sic Audits and Special Investigations unit. Mr. Kutz has testified
and written investigative reports about the federal government’s
handling of Hurricane Katrina and Rita, military pay problems at
the Department of Defense and smuggling of nuclear materials
across our nation’s borders, among other important issues.

Welcome to all of you to the committee, and, again, I want to
thank you in advance for your time and for your expertise.

As you know—some of you have been here before—that, when
you begin talking, there will be a green light in front of you, and
we allow you 5 minutes to make your opening statements so that
we have time for questions. And then with 1 minute to go, there
will be an orange light. You should think about how you are going
to wrap your statement up. And then the red light comes on, and
we would like you to finish your statement at that time, but we
certainly want you to be able to finish it in a coherent fashion.
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So we will begin with you, Ms. Lasowski.

STATEMENT OF ANNE-MARIE LASOWSKI, ACTING DIRECTOR,
GOVERNMENT ACCOUNTABILITY OFFICE, EDUCATION,
WORKFORCE AND INCOME SECURITY ISSUES

Ms. LasowskIl. Mr. Chairman and members of the committee, I
am pleased to be here to discuss our recently completed work on
Wage and Hour’s efforts to enforce the Fair Labor Standards Act.
As you know, the act protects more than 130 million workers from
substandard wages and working conditions.

We were asked to look at Wage and Hour’s efforts to ensure com-
pliance with the act from fiscal years 1997 to 2007. Today I will
talk about our three key findings: First, the trends in Wage and
Hour’s compliance activities, which include enforcement, partner-
ships and outreach; second, how effective it was in planning and
conducting its compliance activities; and, third, whether its efforts
improved compliance with the act.

When we looked at trends over 10 years, we found Wage and
Hour used all three types of its compliance activities, but 81 per-
cent of its efforts were on enforcement actions, and the remainder
was spent on partnerships and outreach. Wage and Hour defines
a range of actions as enforcement, from investigation to quick
conciliations, whereby an investigator will phone the employer. Mr.
Kutz will address these actions in his statement.

Yet despite the high percentage of staff time devoted to enforce-
ment actions, the number declined by more than a third over the
10-year period, from 47,000 to 30,000 actions. Agency officials said
there were three reasons for this decline: They did more com-
prehensive investigations, which took more time; they changed the
way they screened complaints; and they had fewer investigators.

The number of investigators fell by more than over 200 over the
10-year period, or more than 20 percent. The majority of Wage and
Hour’s enforcement actions were initiated by complaints from
workers, and most of these were handled through conciliations.

In the second area we reviewed, Wage and Hour does not use
basic information called for in the Government Performance and
Result Act—or GPRA—guidance to plan or carry out its compliance
activities. Wage and Hour does not have a clear picture of com-
plaints it receives or complaint backlogs in its regional and district
offices. Not all complaints are recorded, and offices differ in how
they track backlogs.

GPRA says understanding one’s external environment is key to
planning. Heavier workloads fall in offices where a state has weak
wage laws or enforcement. Yet headquarters does not consider this
and has allocated about five new investigators to every region for
the most recent years.

GPRA guidance also stresses the importance of obtaining input
from external stakeholders. District office officials solicit input from
external stakeholders, but these meetings are held after priorities
are set at headquarters.

The agency also does not fully use studies it commissioned and
paid for. Researchers identified 33 industries—9 in particular—
where violations are likely to occur. Wage and Hour officials told
us it shifted its focus accordingly. However, since the completion of
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those studies in 2004, investigations of the top 9 have increased
only 2 percent.

Wage and Hour has also not sufficiently leveraged available
tools, such as hotlines and partnerships, to encourage compliance.

Finally, we do not know whether Wage and Hour activities have
improved compliance with the act because Wage and Hour fre-
quently changes how it measures and reports its performance. The
agency’s long-term goals have remained the same over the 10-year
period. But of the 131 performance measures it established, it re-
ported on only 6 of them for longer than a year.

We are making several recommendations. To improve how Wage
and Hour plans and conducts its compliance activities, we rec-
ommend the agency evaluate its complaint data, use input, as ap-
propriate, from stakeholders, incorporate findings from its commis-
sion studies and leverage existing tools.

We also recommend Wage and Hour be more accountable by es-
tablishing, maintaining and reporting on its performance measures.

In conclusion, Wage and Hour is responsible for ensuring the
basic rights of workers, but it does not know how effectively it is
doing so. Given staff reductions, it is critical for Wage and Hour
to use all available information and tools, and it must consistently
measure its results to determine what works. Basic steps outlined
on our recommendations address these challenges.

Mr. Chairman, this concludes my prepared statement. I would be
pleased to respond to any questions you or other members of the
committee may have.

Thank you.

[The statement of Ms. Lasowski may be accessed at the following
Internet address:]

http:/ Jwww.gao.gov [ new.items [ d08962t.pdf

Chairman MILLER. Thank you.
Mr. Passantino.

STATEMENT OF ALEXANDER PASSANTINO, ACTING ADMINIS-
TRATOR, U.S. DEPARTMENT OF LABOR, WAGE AND HOUR DI-
VISION

Mr. PASSANTINO. Thank you, and will my written statement be
made part of the record?

Thank you.

Chairman Miller, Ranking Member McKeon and distinguished
members of the committee, thank you for the opportunity to an-
swer the question posed by today’s hearing: Is the Department of
Labor effectively enforcing our wage and hour laws?

On behalf of the men and women who make up the Wage and
Hour Division, including the deputy administrator for enforcement
and our five regional administrators, who join me here today—and
they are right here in this front row—I respond with an unquali-
fied yes.

Whether you measure by quality of cases, back wages recovered,
employees receiving back pay or any other meaningful measure,
the Wage and Hour Division’s performance has been improving
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over the past 10 years. Since 2001, Wage and Hour has recovered
more than $1.25 billion for nearly 2 million workers.

In fiscal year 2007, over 341,000 workers received back wages,
the second-largest number of workers ever behind 2003. Last year’s
recovery of wages for workers, $220 million, is the highest total the
agency has ever recorded. This represents a 67 percent increase
over back wages recovered in 2001 and is more than twice the
amount collected in fiscal 1997.

In the brief time that we have had the GAO testimony on FLSA
enforcement, numerous senior agency personnel, including those
sitting behind me today, have reviewed the testimony. Each re-
viewer has been struck by the fact that, despite having spent over
a year conducting its audit, GAO lacks a fundamental under-
standing of so many things about the Wage and Hour Division.

GAO is wrong about the purpose of the list of the nine indus-
tries, wrong on where independent reports direct us to focus our re-
sources, wrong on where we should be focusing our resources,
wrong on the value of stakeholder meetings at the district office
level, and wrong on whether district offices consider complaints in
the planning process.

Fundamentally, GAO lacks an understanding of our planning
process and, as a result, underestimates the effectiveness of Wage
and Hour’s enforcement activities. GAO describes a process unin-
formed by the realities in the field in which Wage and Hour’s na-
tional office somehow directs the specific activities of the district of-
fice. This description reflects GAQO’s failure to appreciate how Wage
and Hour sets its national priorities and what exactly the term
“national priorities” represents.

Each year the executive leadership team, which includes the re-
gional administrators and the deputy regional administrators, sets
broad-based national priorities. Our priorities are based on detailed
research, review of prior year’s performance and the continuous
flow of information within the agency, whether it is an item con-
tained in the various weekly reports or a conversation between an
investigator and a regional administrator.

Our priorities include broad categorical directives, such as com-
plaint management, focus on low-wage industries likely to employ
independent contractors and conduct investigations in agriculture.
The specifics related to the directives are typically completed at the
district office level. District offices hold annual meetings for this
exact purpose, and this local planning is critical to the success of
the agency.

As a result of the planning that goes on at the national, regional
and local levels, Wage and Hour has, over the last several years,
devoted between 20 and 30 percent of its enforcement time, which
is approximately 35 percent of all investigations, to directed inves-
tigations in low-wage industries that employ large numbers of vul-
nerable low-skill workers.

Ten years ago Wage and Hour concentrated its low-wage enforce-
ment priorities in three industries: garment manufacturing, long-
term health care and agriculture. For several years these were the
only industries on which Wage and Hour could report performance.
Moreover, by focusing on these three industries, Wage and Hour
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limited the ability of every district office to fully participate in the
agency’s focus.

Accordingly, Wage and Hour retained outside contractors to con-
duct a low-wage study—a study on low-wage industries. After sev-
eral years of research and analysis, in 2004 the contractors devel-
oped a list of 33 national industries in which the data suggested
there was a higher likelihood of minimum wage and overtime viola-
tions.

During the planning cycle for fiscal year 2005, Wage and Hour
shared the list with its managers across the country and officially
expanded its low-wage targeting to encompass the 33 industries,
including eating and drinking, hotel and motel, construction and
daycare. The list of 33 industries allowed and continues to allow re-
gional flexibility in selecting industries for initiative. Individual of-
fices may even deviate from the list of the 33 if the office can pro-
vide data that supports their efforts.

As a result, Wage and Hour low-wage initiatives have resulted
in the backwage collections on behalf of gas station employees in
the Northeast, car wash workers in Los Angeles and New York, se-
curity guards in Puerto Rico, restaurant workers in Chicago and
Indianapolis, construction workers in Las Vegas, day-care workers
in dMississippi and Alabama and a host of other workers nation-
wide.

Moreover, independent review and analysis of our enforcement
data demonstrates that our managers and investigators do a re-
markable job of targeting local industries and local employers to
find compliance problems.

In addition to enforcement, Wage and Hour has been aggressive
in outreach to worker populations who may be unfamiliar with
labor standards laws and remedies available to them.

Local Wage and Hour offices have collaborated with government
agencies and advocacy organizations, including Mexican, other staff
and Central American consulates. These partnerships typically
exist in areas with large Hispanic and Asian populations, and they
include justice and equality in the workplace. Empleo, which start-
ed in Los Angeles, and it was expanded to cover all of Southern
California and Las Vegas, the Reach initiative in New York City,
Coach initiative in Northern New Jersey, Tiger in Houston, and
Peace in Kansas City. There are countless other relationships, both
formal and informal, throughout the country.

During the course of this hearing, we have heard and will con-
tinue to hear about enforcement compliance assistance, partner-
ships, penalties, litigation and a host of other issues related to the
operation of the Wage and Hour Division. Although we have been
successful in many ways, I would like to discuss one success story
in particular.

In 1997 and 2000, Wage and Hour compliance surveys of the
poultry-processing industry found violations of overtime require-
ments affecting thousands of low-wage workers. In 2002 the Solic-
itor of Labor filed suit against Perdue, George’s Processing and
Tyson’s for failing to pay their workers for all hours worked. That
year, Perdue settled with the department and agreed to pay over
$10 million to over 25,000 employees and also agreed to comply
with the Fair Labor Standards Act in the future.



11

Following the Supreme Court’s decision in IBP vs. Alvarez, the
Wage and Hour Division again advised poultry processors of their
obligations under the Fair Labor Standards Act. In May 2006
George’s Processing settled with the department by agreeing to pay
more than $1.2 million to more than 5,000 employees. George’s also
agreed to future compliance.

The department’s lawsuit against Tyson, which was filed in 2002,
is ongoing.

The success of the poultry-processing litigation demonstrates the
careful balance we must deal with each day. We must weigh the
benefits of prompt payment to employees against the benefits of en-
hanced penalties against employers.

Chairman MILLER. Mr. Passantino, I am going to ask you to—
if you can wrap up.

Mr. PASSANTINO. Last paragraph.

Chairman MILLER. Yes.

Mr. PASSANTINO. It is not an easy answer, and there is no one-
size-fits-all solution.

For 70 years, Wage and Hour has had a strong record of enforce-
ment on behalf of workers in this country. For the past 2V2 years,
it has been my honor and privilege to serve alongside the dedicated
and committed staff of professionals, who strive to carry out the
agency’s mission, to promote and achieve compliance with labor
standards, to protect and enhance the—the welfare of the nation’s
workforce. We believe that we have achieved significant results for
workers, and we will continue towards this end.

Mr. Chairman, this concludes my prepared remarks. I will be
happy to answer any questions that you or the members of the
committee have.

[The statement of Mr. Passantino follows:]

Prepared Statement of Alexander J. Passantino, Acting Administrator,
Wage and Hour Division, U.S. Department of Labor

Chairman Miller, Ranking Member McKeon, and distinguished members of the
Committee: Thank you for the opportunity to discuss the record of the Department
of Labor’s Wage and Hour Division (WHD) in enforcing the nation’s wage and hour
laws. For seventy years, WHD has had a strong record of enforcement on behalf of
workers in this country. In the two and one-half years of my tenure with this agen-
cy, it has been my honor to serve with the dedicated and committed staff of profes-
sionals who all strive to carry out the agency’s mission “to promote and achieve com-
pliance with labor standards to protect and enhance the welfare of the nation’s
workforce.”

As you know, WHD is responsible for enforcing some of our nation’s most com-
prehensive federal labor laws including the minimum wage, overtime pay, record-
keeping, youth employment and special employment, family and medical leave, mi-
grant worker protections, lie detector tests, worker protections in certain temporary
worker programs, and the prevailing wages for government service and construction
contracts. WHD 1s first and foremost an enforcement agency, and its record recov-
eries on behalf of the workers in this country are a testament to the importance
that the agency places on its law enforcement responsibilities.

Like all regulatory enforcement agencies, WHD employs a variety of tools and ac-
tivities to enforce the law and achieve compliance. For example, WHD responds to
complaints, initiates directed (i.e., targeted) cases, engages in educational and other
outreach activities, and assesses penalties against violators. Each fiscal year, we re-
view our results, and, based on, among other things, the extensive knowledge and
expertise of our field personnel, undertake extensive operational planning for the
coming year. Our annual planning process considers our available resources (current
and anticipated), legislative and regulatory changes (recent and anticipated), demo-
graphic shifts, recent events (e.g., Hurricanes Katrina and Rita), information from
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other government agencies and our non-government partners, studies and reports
by outside consultants, and input from stakeholder groups.

Priorities are set on a national, regional, and district office level, with input from
individuals at all levels of the organization. Indeed, district offices hold annual
meetings for the specific purpose of preparing the following year’s plan. This local
planning is critical to the success of the agency—targeting strategies that may be
successful in Des Moines, Iowa, for instance, are not necessarily effective in Brook-
lyn, New York. Once each plan is finalized and approved, it is carried out by the
local management teams, support staff, and, of course, investigators.

Wage and Hour investigators are extensively trained, receiving both classroom
and field training before being permitted to officially conduct an investigation on be-
half of the agency. Many speak two or more languages. They are sworn law enforce-
ment officers who carry badges and take seriously their responsibility to faithfully
enforce the laws for which WHD has responsibility.

In addition to careful and rigorous annual planning, WHD has sought to become
more efficient in enforcement. Field offices have emphasized complaint intake strat-
egies that screen incoming calls and correspondence to ensure that the issue is prop-
erly within WHD’s enforcement jurisdiction. In FY1997, some 36 percent of all cases
handled by WHD resulted in a finding of no violation. By FY2007, WHD had re-
duced the percentage of no violation cases by nearly half—to 19 percent.

Over the last several years, WHD has generally devoted between 20 to 30 percent
of its enforcement time—or approximately 35 percent of all investigations—to di-
rected (or targeted) investigations in low-wage industries that employ large numbers
of vulnerable low-skilled workers. Let me emphasize that these are investigations
initiated by WHD and are not in response to complaints. Ten years ago, WHD con-
centrated its low-wage enforcement priorities in three industries—garment manu-
facturing, long-term health care, and agriculture. As we all know, the workplace has
changed in the last ten years, and WHD has seen compliance problems grow in
other low-wage industries even while the agency’s resources were focused on the
three national priorities. To combat this trend, WHD expanded its low-wage tar-
geting to encompass a broader range of 33 industries, including eating and drinking,
hotel and motel, construction, and day care. The 33 industries are those in which
an external evaluation of data suggested there was a higher likelihood of minimum
wage and overtime violations.

WHD’s compliance efforts and successes in low-wage industries, such as garment
manufacturing, health care, and poultry processing are well-documented and dem-
onstrate the positive effect of the agency’s strategies on employer behavior. In
FY2005, WHD completed an investigation-based compliance survey of garment man-
ufacturers in the two major garment areas of Los Angeles and New York City. The
Los Angeles results demonstrated a 14 percentage point increase in compliance over
the FY1994 baseline. In New York City, minimum wage and overtime compliance
among garment contractors increased 17 percentage points between 2001 and 2004
and 32 percentage points over the baseline measure in 1997.

In the long-term health care industry, 2004 compliance surveys also documented
marked improvements in compliance. The compliance rate for the nursing home in-
dustry increased by 16 percentage points between 2000 and 2004. Nearly 90 percent
of employees were found to be paid in compliance. In the residential care industry,
compliance increased by 13 percentage points between 2001 and 2004. Ninety-five
percent of the employees were found to be paid in compliance with the minimum
wage and overtime provisions of the Fair Labor Standards Act (FLSA).

Compliance surveys of the poultry processing industry in 1997 and 2000 found
violations of overtime requirements affecting thousands of low wage workers. In an
effort to promote compliance in this industry, in 2002, the Solicitor of Labor filed
suit against Perdue, George’s Processing, and Tyson for failing to pay their workers
for all hours worked, including time spent donning and doffing protective gear and
related walking time. In 2002, Perdue settled with the Department and agreed to
pay over $10 million to over 25,000 employees who worked at their plants between
2000 and 2002. Perdue also agreed to comply with the FLSA in the future by record-
ing and paying workers for all hours worked.

Following the November 2005 Supreme Court decision in IBP v. Alvarez, WHD
again advised poultry processors of their obligation to pay their employees who work
in meat and poultry processing plants for the time they spend donning and doffing
gear, as well as for the time they spend walking between the place where they put
on and take off protective equipment and the place where they process the meat or
poultry. In May 2006, George’s Processing settled with the Department by agreeing
to pay more than $1.2 million to more than 5,000 employees for donning and doffing
violations and agreed to future compliance. The Department’s lawsuit against Tyson
is ongoing. In August 2007, the Department filed a lawsuit against Pilgrim’s Pride,
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the largest poultry processor, in district court in Dallas, Texas, seeking back wages
for workers at the Dallas facility and a nationwide injunction.

It is clear that over the last seven years WHD has maintained its long-standing
goal of increasing compliance in these initially targeted low-wage industries, while
expanding its focus on other industries. WHD low-wage initiatives have resulted in
back wage collections on behalf of gas station employees in the northeast, car wash
workers in Los Angeles and New York, security guards in Puerto Rico, restaurant
workers in Chicago and Indianapolis, construction workers in Las Vegas, day care
workers in Mississippi and Alabama, and a host of other workers nationwide.

In addition to its enforcement in low-wage industries, WHD has been aggressive
in outreach to worker populations who may be unfamiliar with labor standards laws
and the remedies available to them. Local WHD offices have developed, or have
been a catalyst in developing, compliance initiatives designed specifically to ensure
that low-wage workers are employed in compliance with labor statutes. Initiatives
involve collaborations with government agencies and advocacy organizations, includ-
ing Mexican and other South and Central American Consulates to which immigrant
workers often turn for assistance.

The first compliance partnership programs began in areas with large Hispanic
and Asian populations—Houston, Dallas, Las Vegas, and Los Angeles. The Justice
and Equality in the Workplace Program—established in Houston in 2001 to educate
Spanish-speaking low-wage workers and their employers about the law—has been
a model for other compliance initiatives with similar objectives, such as the
EMPLEO (Employment Education Outreach) initiatives in Southern California and
Las Vegas. Other programs, like the REACH (Rapid Employer Assistance Chinese
Hotline) in New York City, COACH (Compliance Outreach to the Asian Community
and Hispanics) in Northern New Jersey, and TIGAAR (The Information Group for
Asian American Rights) in Houston, work to increase knowledge of WHD laws and
services among workers in the Asian and Hispanic communities and among new
and small business owners.

As a result of these and countless other efforts by the agency, WHD has recovered
more than $1.25 billion for nearly two million workers since 2001. In FY 2007, over
341,000 workers received recovered back wages—the second largest number of work-
ers since 1993, and the amount of wages recovered for workers—$220,613,703—is
the highest total the agency has ever recorded. This represents a 67 percent in-
crease over back wages recovered in 2001, and is more than twice the amount col-
lected in fiscal year 1997.

In fact, WHD total back wage collections for the last seven fiscal years represent
a 28 percent increase over the back wage collections for the seven fiscal years begin-
ning in 1994 and ending in 2000. During this same time period, WHD also increased
by 10 percent the number of workers for whom it collected back wages. WHD
achieved these important successes despite limited staff levels.

There is no question that WHD’s staff levels have been declining. As with all fed-
eral agencies, experienced personnel have retired and others have left federal serv-
ice to pursue private employment. WHD’s authorized full time equivalent (FTE) lev-
els have declined from 1,528 in fiscal year 2001 to 1,208 in fiscal year 2008. On-
board investigator levels have declined from 945 in 2001 to 725 today. This decline
is similar to the period from 1990 to 1996, when investigator levels decreased from
938 to 781. Today, WHD finds itself in that situation again.

We believe we have achieved significant results for workers, and we will continue
toward this end.

Mister Chairman, this concludes my prepared remarks. I will be happy to answer
any questions that you or the Members of the Committee may have.

Chairman MILLER. Thank you.
Mr. Kutz.

STATEMENT OF GREG KUTZ, MANAGING DIRECTOR, GOVERN-
MENT ACCOUNTABILITY OFFICE, FORENSIC AUDITS AND
SPECIAL INVESTIGATIONS

Mr. Kutrz. Mr. Chairman and members of the committee, thank
you for the opportunity to discuss the Department of Labor’s inves-
tigations of wage and hour complaints. As you have heard, Labor
has established a Wage and Hour Division, whose mission is to pro-
tect our nation’s workforce.
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Today’s testimony highlights 15 closed cases that show inad-
equate investigations of worker complaints. As you requested, we
plan to continue our work in this area to determine whether these
cases are indicative of systemic problems.

The cases we investigated relate to low-wage workers. Their com-
plaints related primarily to not being paid minimum wage or over-
time, not receiving their final paycheck or, in some cases, not being
paid at all. These workers included cashiers, cooks, painters,
plumbers, security guards and truck drivers. These cases are from
states across the country, including California, Florida, Maryland,
Ohio, Texas and Virginia.

For these 15 cases, we found that Labor’s investigations were in-
adequate. In some cases, very little effort was expended before a
case was closed. In other cases, the case was closed because the 2-
year statute of limitations was about to expire.

Here are a few examples of what we found: First, a child-labor
complaint was closed because an employer could not be found. We
easily identified this employer through a public-records search and
a telephone call.

In another case, an employer admitted that wages were due but
told the investigator to call back later. After subsequent phone
calls were not returned, the investigator closed the case.

One case was assigned to an investigator 17 months after it was
received. After the investigator held this case for 6 additional
months, it was closed.

And, finally, one case was closed after an employer represented
to an investigator that their revenue was below the $500,000
threshold, where federal law applies. In a subsequent civil case,
these representations were proven false and the employer settled
with these employees for an undisclosed amount.

The most troubling cases to me are the ones where labor records
indicate that wages were in fact due. Rather than pursue payment,
Labor closed these cases and informed these individuals of the
right to file a lawsuit. Examples of individuals informed of this
right to file a lawsuit include a homeless person owed thousands
of dollars, a gas station cashier owed a final paycheck, a garment
worker whose employer was found by Labor to owe her and 23
other works $60,000 and a painter whose employer refused to pay
legally due wages because he and others were not U.S. citizens.

The poster board in the picture on the monitor shows an example
of one of these letters that Labor sent to one of our case-study indi-
viduals. Note that in this case you see the employer refused to pay
back wages that were due. However, the next sentence says that
no further action will be taken. Imagine how this individual felt
after reading at the bottom of the letter that Labor is—and I
quote—“working to improve the lives of America’s workers.”

This and other letters also inform individuals of the right, as I
mentioned, to file a lawsuit. It is hard to believe there are a lot of
attorneys looking to work low-dollar, minimum wage and last-pay-
check cases. And even if there were, these people certainly couldn’t
afford to pay them.

In conclusion, I can’t tell you whether these cases are isolated or
whether they are the tip of the iceberg. However, what is clear is
that in several cases employers got away with labor-law violations
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with no consequences. If Labor’s mission is truly to protect our na-
tion’s workforce, these cases indicate they have a ways to go.

Mr. Chairman, that ends my statement. I look forward to your
questions.

[The statement of Mr. Kutz may be accessed at the following
Internet address:]

http: | Jwww.gao.gov [ new.items [ d08973t.pdf

Chairman MILLER. Thank you.
Ms. Bobo.

STATEMENT OF KIM BOBO, EXECUTIVE DIRECTOR,
INTERFAITH WORKER JUSTICE

Ms. BoBo. Thank you for allowing me to testify.

My name is Kim Bobo. I am the director of Interfaith Worker
Justice. We run a network of 19 worker centers around the coun-
try, where workers who haven’t gotten paid come for help.

The number-one problem we see is wage theft, workers are not
getting paid. Out of this, I have just finished a book that is being
published this fall on wage theft, and I have to tell you it is a na-
tional crisis at this moment in our nation. Two to three million
workers aren’t paid minimum wage. Three million workers are
misclassified. Estimates are that millions are illegally denied over-
time pay. Billions of dollars are at stake every year.

So if the question is is Wage and Hour doing important work,
then the answer is yes. Is the question are there dedicated Wage
and Hour staff who are hard working, then, absolutely, the answer
is yes. But if the question is, is the Department of Labor effectively
enforcing our wage and hour laws ?, are they stopping and deter-
ring wage theft ?, then the answer must be a resounding no.

Let me offer five recommendations for strengthening the Wage
and Hour Division. First, we need to develop a community policing
model. Local police forces have found that they have got to create
partnerships. We have been a part of some of the partnerships that
Wage and Hour has developed, but they have inadequate staff and
resources. Let me give you an example.

A couple years ago we started a worker center in Houston. When
we got there, we saw all the billboards around advertising the part-
nership that Wage and Hour Division had developed, and the bill-
boards had phone numbers you could call if you had a wage and
hour violation. The problem was no one would answer the phone.
So you had this entire effort with no one staffing the phone. Even-
tually we got permission to answer the phone, but it was not an
adequate situation.

I heard last week from our worker center in Northwest Arkansas
that they had sent over to the Wage and Hour Division 60 wage
complaints that they thought were legitimate. Two of them were
investigated; one resulted in back wages. Now, maybe we didn’t get
all the information we needed, but we need to work together to fig-
ure out how to collect these back wages.

Second recommendation, we need to devote 50 percent of the
Wage and Hour Division’s staff and resources to targeted investiga-
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tions. Most of the work right now, because of the limited resources,
is done by investigators answering the phone and trying to call the
employer and get things settled. It is not sufficient. We need to fig-
ure out these industries and devote half of the resources to doing
investigation.

In 1941 the division conducted more than 48,000 on-site inves-
tigations. They inspected 12 percent of the establishments covered
by the law. Today there are 30,000 enforcement actions, and half
of them are simply phone calls to the employers. That is about a
third of 1 percent of workplaces have any action whatsoever.

Third recommendation, we must punish those who steal wages in
meaningful ways. Usually, the worst thing that will happen to an
employer who does not pay a worker’s wages is that they have to
pay the back wages that should have been paid in the first place.
More often, the employer will pay less than was actually owed.

Now, Mr. Passantino just suggested that it is a trade-off between
prompt payment versus penalties. I would suggest to you today
that, if we do more rigorous penalties—using liquidated damages,
fines, interest—and if we do this consistently and we publicize it
regularly that we will more often get prompt payment. It is not an
either/or that, if we do penalties, it will force prompt payment on
a more regular basis.

Four, we must experiment with new educational enforcement ap-
proaches. This includes more pilot projects with these worker cen-
ters that are on the ground working, exploring creating one-stop
centers for workers to come find out about not only Wage and Hour
but OSHA problems, and also to create some joint task forces be-
tween Wage and Hour, particularly to focus on industries that are
known to both steal wages and injure workers.

Finally, we have got to increase the number of enforcement staff
and the attorneys devoted to Wage and Hour compliance. No mat-
ter how effectively the division uses its resources, it can’t do the
job with only 750 enforcement staff around the country to protect
130 million workers. It is not enough.

And when there are cases filed, you have got to have attorneys
that are going to back them up. Last year there were 7,000 FLSA
cases filed in federal court. The Department of Labor only did 151
of those. The Department of Labor needs to back up its investiga-
tors by taking employers to court.

Wage theft is bad for America. It hurts workers, its places ethical
employers at a competitive disadvantage, it robs resources from the
public coffers, and it denies communities of the economic stimulus.

Chairman MILLER. Ms. Bobo——

Ms. BoBo. Thank you very much.

[The statement of Ms. Bobo follows:]

Prepared Statement of Kim Bobo, Executive Director, Interfaith Worker
Justice

Thank you for allowing me to testify.

My name is Kim Bobo. I am the Executive Director of Interfaith Worker Justice,
a position I've held since 1996 when a group of 45 religious leaders and I founded
the organization. We are a national network of 60 local affiliates that engage the
religious community in issues and campaigns to improve wages, benefits and work-
ing conditions for workers, especially workers in low-wage jobs. We coordinate 19
workers centers that are drop-in centers for workers who are having serious wage
or health and safety problems in their workplaces.
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Last week I finished a book that will be published this fall on wage theft. The
book grows out of the experiences our workers centers have had with wage theft.
There are approximately 200 workers centers around the country, including the 19
affiliated with Interfaith Worker Justice. The number one problem addressed by
these centers is wage theft. Wage theft has become a national crisis, and yet most
Americans with whom I talk are surprised to learn the scope and breadth of the
problem.

If the goal of Wage and Hour’s labor law enforcement is to stop and deter wage
theft, then the answer to the question posed by this hearing, “Is the Department
of Labor Effectively Enforcing Our Wage and Hour Laws?” is a resounding “NO.”

As a nation, we face a crisis of wage theft.

e Two million workers aren’t paid the minimum wage.!

e Three million are mis-classified as independent contractors instead of employ-
ees.2

e Millions more are illegally denied overtime pay.3

Millions of workers are having wages stolen each and every year. Workers are
confused by the laws and unsure about which agencies can help them. Employers
understand that the consequences of stealing wages are negligible. Wage stealers
have no fear. The general public doesn’t understand there is a crisis. Consequently,
one must conclude that the Wage and Hour Division is failing to protect workers
from wage theft because of its woefully inadequate enforcement of the federal wage
and hour laws.

Unlike many issues that face our nation, stopping wage theft is not that com-
plicated of a problem to solve. There are many of us who are willing to help—the
religious community, ethical businesses and trade associations, unions and workers
centers. But we can’t do it by ourselves. We need a strong Wage and Hour Division
of the Department of Labor that works collaboratively with all of us to protect work-
ers from wage theft and enforce the nation’s labor laws.

Interfaith Worker Justice offers five recommendations for strengthening the Wage
and Hour Division: It must:

1) Develop a community policing model for wage enforcement. Local police forces
learned years ago that the most effective way to stay abreast of community prob-
lems is to involve the community in addressing problems. Police who attempt to en-
force the laws in their precincts without working collaboratively with community
residents are bound to fail.

Although the Wage and Hour Division has a number of formal community collabo-
rations, such as JEWP in Houston and Dallas and EMPLEO in Las Vegas and Los
Angeles, our experience around the country is that these partnerships are inad-
equately staffed and fail to take advantage of the possibilities these partnerships
could provide. In addition, the Division does not consistently work with community
partners, refuses to involve workers and advocates in helping gather information for
supporting cases, ignores recommendations for targeted investigations, and some-
times won’t even return our phone calls. Last week I heard the Director of our
Northwest Arkansas Workers Center say that she and her colleagues had sent the
Wage and Hour Division 60 wage complaints. Two were investigated and one re-
sulted in back wages to workers. If the 58 other complaints we submitted did not
have adequate information or were deficient in some other way, we should discuss
it and figure out what can be done together to recover wages for workers.

The Wage and Hour Division can’t operate as if it can stop wage theft all by itself.
It cannot. It needs to work with the community, but it must commit to working with
them in meaningful ways. Complaints generated must be quickly addressed. Worker
advocates must be trusted and treated as allies. New approaches for targeting and
enforcement should be tried and evaluated. Enforcement actions should be pub-
licized to deter further wage theft. The Wage and Hour Division must be both trans-
parent and accountable in appropriate ways.

2) Devote 50 percent of the Wage and Hour Division’s staff and resources to tar-
geted investigations. The Division should focus at least half of its resources on tar-
geted investigations that have the possibility of recovering significant back wages
for tens of thousands of workers in low-wage jobs, punishing those employers who
systematically and willfully violate the nation’s labor laws and bringing entire in-
dustries into compliance with the labor laws. When the agency primarily responds
to complaints, it doesn’t have much chance of changing the behavior of entire indus-
tries because employers will (rightly) gamble that only a small percentage of work-
ers will have the courage to complain, given a tight labor market. In contrast, if
entire industries are investigated, back wages collected and meaningful penalties
levied, the industries known to steal wages will be challenged to change their busi-
ness practices.
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In 1941, when the Division began monitoring the 360,000 workplaces it was re-
sponsible for monitoring, it conducted more than 48,000 on-site investigations. The
Wage and Hour Division physically inspected 12 percent of the establishments cov-
ered by the law.4 Today, the agency conducts only 30,000 “enforcement actions” and
approximately half of those “actions” are simply phone calls to an employer. In
2007, the Wage and Hour Division only devoted 23 percent of its resources to tar-
geted inspections,® compared to 30 percent in 2000, 60 percent in 19687 and more
than half in 1941. Raising this percentage will be almost impossible to do without
more enforcement staff for the Wage and Hour Division. The Secretary of Labor
should fight for more staff over a six year time period and the percentage of inves-
tigators focused on investigations should increase from its current level to 50 per-
cent of investigators’ time devoted to targeted investigations.

3) Punish those who steal wages in meaningful ways. In the vast majority of situ-
ations, the worst thing that will happen to an employer who does not pay a worker
for all the hours worked is that the employer will have to pay back the wages that
should have been paid in the first place. Often, the employer will pay the worker
less than the worker should have earned because the Division only recovered wages
for a two-year period and the wages may have been stolen for longer periods, or the
case took so long to settle that the recovery amount was diminished, or the enforce-
ment staff wasn’t sure its case was strong or that the Solicitor’s office would back
it up, so the staff settled for lower amounts of wages than may have been owed.
As a result, those who steal wages come out better off than if they had obeyed the
law.

If my organization doesn’t pay its payroll taxes, I know that the IRS could take
my house. I know that if I park in a no parking zone, I will get a fine and have
my car towed, an expensive proposition in Chicago. Meaningful consequences deter
crime, including wage theft.

The Wage and Hour Division has a variety of tools at its disposal for punishing
unethical employers who steal wages, but does not consistently use them, even
against employers who willfully and repeatedly steal wages, nor does it publicize ei-
ther those who steal wages or the consequences it imposed as means for deterring
others from stealing wages. In 2006 and 2007, the Wage and Hour Division issued
civil money penalties (CMP) “fines” against fewer than half of companies that were
found to have either repeat or recurring violations and almost half of those fined
were for child labor violations, not minimum wage or overtime violations.8 In re-
viewing 294 consent decrees (court settlements) that were entered from 2002 to
2006 in federal court cases brought by the Secretary of Labor that resulted in pay-
ment of FLSA back wages, only 28 cases (9.5 percent) were awarded CMPs and only
66 cases (22.4 percent were awarded liquidated damages (double wages). These were
cases that had to be taken to court because the employers would not pay workers
quickly, and still the attorneys representing the Department of Labor did not rou-
tinely press for CMPs and liquidated damages.

Some might argue that the laws are confusing and so employers shouldn’t be pun-
ished. Although I admit that some of the overtime issues can be confusing despite
many efforts to clarify who is exempt and who isn’t, nonetheless if employers knew
that there were serious consequences for noncompliance, employers would focus
more on understanding the rules. And the second time an employer violates the
same law, the consequences should be very serious.

The Wage and Hour Division should consistently seek:

e Liquidated damages (double wages).

e Interest on the wages owed.

e Civil money penalties (fines).

e Debarment from government contracts of companies that steal significant
amount of wages or steal wages willfully or repeatedly.

In addition, the Division should maintain a list on line of all those who have sto-
len wages from workers and publicize every settlement in local papers, both to pub-
licize the bad behavior, which deters other wage theft, and to encourage other work-
ers to file complaints. All of these things could be done with no legislative changes.

If these punishments aren’t sufficient, the agency should seek the authority to ex-
tend the look back period, increase the civil money penalties, and mandate certain
penalties.

4) Experiment with new educational and enforcement approaches. The Wage and
Hour Division is not adequately protecting workers from wage theft and con-
sequently it must try some new approaches. Interfaith Worker Justice recommends
that the Division:

o Create pilot projects, in collaboration with workers centers and other worker ad-
vocates to conduct educational outreach and enforcement activities targeted on se-
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lected industries known for stealing wages. These collaborations must be built upon
transparency and accountability.

e Explore creating one-stop centers to address workplace problems where the al-
phabet soup of agencies, Wage and Hour, OSHA, EEOC, Worker Comp and State
agencies could collaborate to help workers address workplace problems. These cen-
ters would be modeled on the one-stops the DOL created for job training.

e Create at least three joint Wage and Hour and OSHA taskforces to collaborate
on protecting workers in industries like poultry and construction that are known for
both wage violations and health and safety problems.

5) Increase the number of enforcement staff and attorneys devoted to wage and
hour compliance. No matter how effectively the Division used its resources and en-
forcement tools, it could not possibly protect the nation’s workers against wage theft
and reasonably deter more wage theft without more enforcement staff and attorneys
to back them up. The Wage and Hour Division has many dedicated, hard-working
career staff, but 750 enforcement staff cannot protect 130 million workers against
wage theft when stealing wages has become common practice in many industries.

The most comprehensive law the Wage and Hour Division enforces is the Fair
Labor Standards Act, passed in 1938. It took a few years to get the Wage and Hour
Division up and functioning, but by 1941 the Division had hired, trained and de-
ployed 1500 field staff around the country inspecting workplaces covered by the Fair
Labor Standards Act. That 1500 number is double the current enforcement staff, de-
spite the fact that the current Wage and Hour staff is responsible for enforcing
many more laws and protecting eight times as many workers employed in 20 times
more workplaces.

Using the 1941 ratio of investigators to workers covered by wage and hour laws,
the Wage and Hour Division would need more than 12,500 investigators. Using the
1941 ratio of investigators to workplaces covered, the Wage and Hour Division
would need 34,000 investigators. Clearly having only 750 wage and hour investiga-
tors protecting the nation’s workers against wage theft is inadequate. So what’s the
right number?

The best estimate of the number of investigators needed today must start with
the premise that the Wage and Hour Division should attempt to maintain the 1941
ratio of investigators to workers. The Division’s mission is to protect workers; the
number of workplaces does not significantly impact investigator workload. If instead
of using the 1941 figures for comparison we use the 1962 figures, we find a similar,
albeit slightly less dramatic, need for more staff. Using the ratio of investigators to
workers covered by wage and hour laws, the Wage and Hour Division would need
over 7000 investigators. Using the 1962 ratio of investigators to workplaces covered,
the Wage and Hour Division would need almost 10,000 investigators. Either calcula-
tion suggests the Division needs significantly more staff to be able to stay abreast
with the enforcement responsibilities assigned to it. Because of the improved pro-
ductivity that should be available to investigators from cellphones, computers and
other technology, the ratio of investigators to workers could certainly be lower and
still be effective in combating wage theft. Interfaith Worker Justice recommends
that the agency quadruple its enforcement staff over the next six years in order to
effectively stop and deter wage theft.

An additional challenge to immediately adding thousands of new investigators is
the Wage and Hour Division’s capacity to adequately train a large number of new
investigators without bringing the agency’s work to a halt. Quadrupling the agency’s
staff would be an overwhelming training challenge. Given the departure over the
last few years of many dedicated career staff leaders with decades of experience,
perhaps a strong team of retirees could be recruited to oversee the intensive train-
ing and mentoring program for new investigators.

Given the crisis of wage theft in the nation, the huge responsibility for protecting
the nation’s workers and deterring wage theft, and the critical Wage and Hour Divi-
sion rebuilding needs, the following is a modest and reasonable recommendation:

e Immediately add three new investigators, two new assistant investigators, and
one new administrative staff person for each of the 74 District and Area Offices. The
majority of these investigators need to be bilingual. This would require each office
to train and orient six new staff people. This is challenging, but possible, bringing
the total number of new staff focused on investigations to 444. If there are signifi-
cant backlogs in one region compared to another, the staff allocations could be shift-
ed to address the backlogs. This would cost approximately $25 million.

o Immediately add 25 professional staff in the national Wage and Hour Division
headquarters to coordinate national surveys, national industry initiatives, worker
outreach programs, work with state agencies and other new and expanded initia-
tives. This would cost approximately $3 million.
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e Over the next five years, continue to add additional investigative staff at this
pace, adding 444 divided in an appropriate manner among the 74 District and Area
offices. At the end of six years, this process would add 2664 new field staff.

The additional costs would be at least partially covered by additional civil money
penalties paid directly to the U.S. Treasury.

o Assign at least half the total investigators (222 new and 375 experienced inves-
tigators) to targeted investigations focused on low-wage industries known to steal
wages from workers. Please note that it is important that the Division not evaluate
itself completely based on total dollar amounts recovered for workers, because the
greatest dollar amounts recovered will almost always be from upper middle-class
workers who have been denied overtime. These cases are ones that the private bar
is willing and interested in representing because of the potential high dollar
amounts involved. The cases that the private bar are not interested in, and thus
the ones the Department of Labor should focus on, are the workers in low-wage jobs
whose stolen wages may not seem like huge dollar amounts, but are significant to
those workers’ families. The Department of Labor should focus its targeted inves-
tigations on industries such as agriculture, restaurants, day labor, residential con-
struction, and garment manufacturing.

Using this approach, the agency could rebuild its enforcement capacity, success-
fully train and mentor new investigators, and return to having at least half the staff
devoted to targeted investigations.

In addition to adding enforcement staff, primarily in field offices around the na-
tion, there must be enough attorneys in the Solicitor’s Office to back up the work
of the investigators. In 2007, there were 7310 cases filed in federal courts under the
Fair Labor Standards Act. Only 151 cases were filed by the Department of Labor.?
No matter how well an investigator pursues a case, it will be meaningless if the
ultirlnate threat of taking the employer to court is not used regularly and aggres-
sively.

As a nation, we know that if something is a priority, we do it. If fighting wage
theft is made a priority, we will find the resources to hire enforcement staff.

Fighting wage theft in the nation must become a priority for the Secretary of
Labor and the Wage and Hour Administrator. New approaches must be developed
and additional resources sought.

The American public will support efforts to stop wage theft. Collectively we be-
lieve that workers should be paid for all the work and that stealing is wrong.

Wage theft is bad for America. It hurts workers and their families, places ethical
employers at a competitive disadvantage, robs resources from public coffers in un-
paid taxes, and denies communities of the economic stimulus provided by wages
spent in local communities. Wage and Hour’s role is absolutely essential in restoring
wages to workers, fairness to ethical businesses, monies to the public coffers and
economic resources to communities. Wage theft is wrong. It should be stopped.

Thank you for this opportunity to testify.

ENDNOTES
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Chairman MILLER. Thank you.
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Under a previous agreement, the chair will have 10 minutes and
the senior Republican will have 10 minutes in the opening ques-
tioning.

As I understand the testimony in the GAO report—and I think—
I just want to establish this as a base. On page 7, Ms. Lasowski,
in your statement you state a majority 72 percent of the Wage and
Hour Division’s enforcement actions were initiated in response to
complaints from workers. From 2000 to 2007, more than half the
enforcement actions—approximately 52 percent—were concilia-
tions, which Wage and Hour Division conducted over the phone. Is
that agreed upon? I mean, is that a benchmark here?

Mr. Passantino, does that sound right to you?

Mr. PASSANTINO. That is approximately.

Chairman MILLER. Excuse me?

Mr. PASSANTINO. That is approximately right. I don’t know the
specifics for each year, but that seems about in the ballpark.

Chairman MILLER. You go on in to point out the question of
whether or not these complaints are then—Mr. Kutz has a dif-
ferent problem with these phone complaints—but you suggest, if I
am reading it correctly, Ms. Lasowski, that these complaints are
sort of handled as they will be but there is really no data developed
about what is taking place and how they might be used to further
the mission of the Wage and Hour Division. Is that a fair reading,
and can you explain that?

Ms. LASOWSKI. Yes, Mr. Chairman. In terms of what we said
about complaints, we indicated that it is really up to the discre-
tion—based on their field office handbook—as to whether or not a
complaint is actually put into its database system. And not all com-
plaints are recorded. Wage and Hour has the discretion, for exam-
ple, based on workload and travel resources to screen out a com-
p}llaint before entering it into the database. They have indicated
that

Chairman MILLER. Screen? What do you mean by screen out a
complaint?

Ms. LAasowskl. That they do not record all complaints into their
database system. One field office that we visited tracks it sepa-
rately, but that is not consistent across all field offices.

Chairman MILLER. So you—if I may interrupt you—so you were
not able to determine or they or—and I am going to get Mr.
Pass%ntino to comment on this—they do not record all incoming ac-
tions?

Ms. LAsowski. That is correct. And, therefore, they are not ac-
countable for every phone call or complaint that they receive in
terms of what they have done with that particular complaint.
The

Chairman MILLER. So you don’t know if that was—if an incoming
call, when you don’t know—if it was resolved, how it was resolved,
in whose favor and what kind of complaint it was? You don’t nec-
essarily know that?

Ms. LASOwWsKI. Only the ones that are entered into the database.

Chairman MILLER. And that is a discretionary decision?

Ms. Lasowski. That is correct at the local level. The data that
we present here is based on the data that we had obtained in their
database, which then shows that most of their enforcement actions
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were driven by complaint, and then the information that we have
here is based on those that were recorded in the system.

Chairman MILLER. Mr. Passantino?

Mr. PASSANTINO. Thank you, Mr. Chairman.

I guess the first point, with respect to whether we take and
record every incoming call in the Wage and Hour Division, the an-
swer to that is no. And we don’t record every call because in many
ways we are the great dumping ground for labor issues. People call
us with every possible labor-related issue, whether it is unemploy-
ment insurance or what have you, and there are issues that

Chairman MILLER. So are you telling me those are the only
calls—the unrelated calls are the only ones you don’t record?

Mr. PASSANTINO. I am saying that we record complaints. And a
complaint for us is a call that provides a reasonable likelihood of
a violation of a law that we enforce.

Chairman MILLER. And who gets to make that determination?

Mr. PASSANTINO. It is the local investigator or technician on the
call

Chairman MILLER. Person on the——

Mr. PASSANTINO [continuing]. In consultation with management
if they:

Chairman MILLER. So that person makes the decision. If that
didn’t meet that threshold, that call is not recorded?

Mr. PASSANTINO. That is correct.

Chairman MILLER. So we don’t know whether or not that person
is sloughing off calls or not informed with the law? We don’t know
why that person may not be recording 20 percent of the calls, for
example?

Mr. PASsSANTINO. Well, I think we have to rely on the expertise
of our field staff and the training that they receive.

Chairman MILLER. But you don’t have any ability to check on
that? You don’t have any comparisons between field staffs if this
is a discretionary decision and you never get a second complaint for
somebody who was told that they didn’t have a real complaint in
the first part?

Mr. PASSANTINO. We do not record the information for calls that
we receive that do not provide a reasonable basis for proceeding.

Chairman MILLER. Mr. Kutz, what was the situation with the
calls that you saw? Those were recorded?

Mr. KuTz. Yes, those were reported in the system. Correct.

Chairman MILLER. And so the calls where people were not—their
claims were not met or their grievances were not met, even though,
when you checked later, the suggestion was that they were in the
right or they could—or they should have been met or what have
you, those were still recorded?

Mr. KuTtz. Yes, they were all recorded. I mean, seven of them,
there were indications of labor-law violations, either determined by
Labor or the employer admitted to it. The other eight were ones
that were just not worthy because of resource issues, the statute
of limitations or whatever.

Chairman MILLER. But the statute of limitations may have been
because the failure or breakdown in the process?

Mr. Kutz. That is correct. There was a backlog

Chairman MILLER. Complaints were taken
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Mr. Kutz. Right.

Chairman MILLER [continuing]. But they were not acted on with-
in that time.

Mr. KuTz. That is correct. They appeared to be within Labor’s ju-
risdiction for

Chairman MILLER. It wasn’t that the person calling was outside
the statute of limitations?

Mr. Kutz. Correct. But they were

Chairman MILLER. The complainant was not outside the statute
of limitations. The action was outside the

Mr. KuTtz. The action was. Correct. I mean, they were received,
and Labor determined that they were within their jurisdiction.
They just didn’t get to them until it was too late.

Chairman MILLER. Ms. Lasowski, does that description of why
calls were recorded or not recorded comply—or comport with what
you found?

Ms. LAasowskiI. The local investigators do have the discretion to
make a decision, and regional offices can also weigh in in terms of
what their workload is and whether or not they have travel re-
sources. So, yes, there can be decisions that are made at the local
level that impact as to whether or not they register the complaint.

Chairman MILLER. So you are telling me that a person’s com-
plaint may not get answered simply because there are complica-
tions within the office in terms of staffing time or travel time or
otheg requirements such as that so we don’t go to the merits of that
case?

Ms. LAsSOwsKI. The policy that the Department of Labor has in
terms of their field office handbook does allow them for that discre-
tion.

Chairman MILLER. I have to tell you, I would have a lot of trou-
ble, I guess, if I was on the other end of the phone, and I was look-
ing to recover wages. In the cases that Mr. Kutz suggested, some
people are owed a couple thousand bucks, and most of these were
low-income occupations. So I make the decision I just can’t deal
with that now, and that is it?

MS.IC{JASOWSKI. That is possible. And then the other thing that
I would——

Chairman MILLER. How the hell can that be sort of equal treat-
ment? How do you do this, Mr. Passantino? The person picks up
the phone

Mr. PASSANTINO. Frankly, I think——

Chairman MILLER [continuing]. They say, “I can’t get to this. I
can’t investigate this” as Mr. Kutz pointed out, “I can’t find the ad-
dress of this employer so you are out your wages. We agree that
you are owed—they are owed to you, but I can’t get there.”

Mr. PASSANTINO. I think you underestimate the dedication of the
career——

Chairman MILLER. No, no, I don’t underestimate it. I am trying
to determine the standard. Don’t hide behind the dedication. I as-
sume they are dedicated. I am trying to determine what the stand-
ard is so that people can get their complaints answered. And it
goes to the question back, that has been raised here, whether or
not you have sufficient people and resources are allocated based
upon workloads. This has nothing to do with the dedication of the
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people. It might be quite rational for that person to say that, but
that may not be the standard that workers in this country deserve.
Don’t get them all mixed up here.

Mr. PASSANTINO. I believe that we have——

Chairman MILLER. Do you know the extent to which people sort
of disconnect on a caller for those reasons?

Mr. PASSANTINO. I do not

Chairman MILLER. It is not recorded, right?

Mr. PASSANTINO. I do not know that
. Cl}?airman MILLER. So you don’t know the efficiency of your of-
ices?

Mr. PASSANTINO. I am sorry?

Chairman MILLER. You don’t know the efficiencies of your of-
fices?

Mr. PASSANTINO. I know their efficiencies based on the number
of workers that they have impacted over the past several years.

Chairman MILLER. Yes, but you don’t apparently know the num-
ber that they have failed to take because they either were short
1staffed, short time, didn’t have allowances to investigate or to fol-
oW up.

Mr. PASSANTINO. We don’t record information:

Chairman MILLER. So it might be that you should have collected
$2 billion?

Mr. PASSANTINO. I am sorry?

Chairman MILLER. It might be that you should have collected $2
billion in back wages? You are crowing about collecting a billion
whatever it was. Maybe it should have been $2 billion if you had
responded to the cases that Mr. Kutz found.

Mr. PASSANTINO. I believe that we have made requests for addi-
tional funding, and those requests for funding have not been grant-
ed. We have requested that the H-1B program be fixed in order for
us to access that information, that funding for low-wage indus-
tries

Chairman MILLER. Let me just ask you one question: As I under-
stand it, on the—that for 2007 we experienced one of the higher re-
cidivism rates. Is that accurate? I mean, the dollars have been
going up, but then we see an increase in the recidivism rates

Ms. BoBo. Mr. Miller——

Chairman MILLER [continuing]. Of what appear to be about 34
percent? Just a second.

Mr. PASSANTINO. I am sorry. I am——

Ms. BoBo. Can I give an example while he is looking for that?

Chairman MILLER. No. [Laughter.]

Ms. BoBo. Okay.

Chairman MILLER. We will get back to you in a little bit here.

Ms. BoBo. All right.

Mr. PASSANTINO. I am sorry. I don’t have that information in
front of me.

[OFF MIKE]

Chairman MILLER. No, it is not.

According to—this is a document from——

Mr. PASSANTINO. The White House.

Chairman MILLER [continuing]. From the White House. Recidi-
vism rates have gone up substantially in 2007. I just—again, I am
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trying to determine the data which the department is working off
of. The GAO report—and we will get back to this because my col-
leagues have a chance here—raises serious management questions.
Again, these are not questions about the dedication of the work-
force. They are whether or not you have sufficient evidence so you
can target and deploy your resources and you can respond to the
needs of many citizens that, unfortunately, find themselves in this
position of having their wages stolen from them.

I will just stop with that because I want to come back to it, and
I want to turn—I am out of time.

Recognize Mr. McKeon.

Mr. McKEON. Mr. Chairman, before I begin my questions of the
witness, I would ask unanimous consent to include in the record
of today’s hearing two documents reflecting data provided by the
Wage and Hour Division. The first shows the trend in the number
of Wage and Hour investigators from 1987 through 2007, which I
think represents a fuller picture of these trends. And the second
chart shows a trend in the number of enforcement hours per Wage
and Hour investigator over the period of 1993 to 2007.

Chairman MILLER. I have no objection.

[The information follows:]
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Number of Enforcement Hours Per
Wage and Hour Division Investigator
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Mr. McKEON. Thank you.

Also, could we get a copy of that

Chairman MILLER. I will put it in the record.

Mr. McKEON. Great.

Mr. Passantino, during the chairman’s questioning, we just
heard some discussion about the statute of limitations running on
certain complaints or claims. Can you tell me, does the department
have any policy with respect to claims on which the statute of limi-
tations may be ready to run? Can and does the department seek
waivers on the statute of limitations and Fair Labor Standards Act
cases?

Mr. PASSANTINO. Yes. In certain cases we will seek what is called
a tolling agreement. In the tolling agreement the department and
the employer agree to toll the statute of limitations, that is, to stop
the statute of limitations from running from that point going for-
ward.

Mr. McKEON. You know, as I look at these charts that I just put
in the record that show the number of investigators went from like
in 1987 951, it went up to 970, it went down to 781 in 1996, then
it jumped up to 942, then it went last year down to 732.

You have a copy of that; right?

Then on the enforcement hours per Wage and Hour Division in-
vestigator, it went from in 1993 at 1,242 down to—1997 down to
786, then it worked its way back up to 1,255, 1,268, 1,229 last year.

It looks to me like your people are working very hard and maybe
there is an insufficient number of people to keep up with all the
complaints. You have said that you have requested additional fund-
ing and haven’t been able to receive that. I think we may be look-
ing at something here that—again, we have had these kind of hear-
ings before where—I don’t dispute what you say or what you say
or what you say, but, again, you look at the elephant, and you have
different people, different perspections—different perceptions. If
you have three blind people, look at the elephant, some see a wall,
some see a tree trunk, some see a rope.
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It sounds to me like you could pick out 15 of these investigations
and have some problem, and like you concluded, we don’t know if
that is systemic or if those were an anomaly. We don’t really know.

I think, if you looked at full disclosure of anything—if you looked
at your office or my office, we could find some things that we could
be doing better. We could also find some things that we are doing
a good job of. And I think we could probably find that, if we were
able to give the Wage and Hour Division more money and these di-
vision directors—I would like to hear from some of them, if we had
had the opportunity—that are on the frontline trying to handle
some of these problems—if they could have additional people so
that phone calls don’t go unanswered, so that all complaints—every
complaint—is answered—at least that fits—I would assume, Mr.
Passantino, you said that you are kind of a dumping ground for
any kind of complaint. Somebody calls up and, for whatever reason,
they are fired or whatever, they go to you, and maybe that—it
doesn’t even fall within your realm. I can see where you shouldn’t
have to record that.

By the same token, if you have a list of 25 people that have
called that you have recorded because you do think they fall under
your jurisdiction and you have—and you have reasonable needs to
go after those, but you have one investigator, and they are working
40 hours a week, and they can only do so many in a day and that
25, they are also answering calls, and that goes up to 30 during
the day, and they have only been able to operate—work on 2 or 3,
that the load would just overwhelm them.

And let me just—Mr. Passantino, I would like to give you an op-
portunity to respond to Mr. Kutz’s testimony regarding case studies
of wage and hour investigations. In that testimony, the GAO high-
lights 10 cases where they allege that the Wage and Hour Division
inadequately investigated wage and hour claims.

First, I would ask you, can you put these in context for us?
Roughly, how many investigations does the division conduct annu-
ally? And as a follow up, I would ask do you view these 10 cases
selected by GAO as representative of the broader universe of wage
and hour claims your agency investigates?

Mr. PASSANTINO. Thank you. On the first point, the period in
question was the last 3 fiscal years. During that time, we have
done about 90,000 cases, although I think there are about 70,000
complaint cases, which is probably the more appropriate universe.

Mr. McKEON. Ninety-thousand cases over 3 years investigated by
800 people roughly average?

Mr. PASSANTINO. Correct.

Now, as has been testified, about 50 percent of those are what
we call conciliations. And those—50 percent of those cases take up
about 5 percent of our FLSA enforcement time.

Mr. McKEON. Would that be like, if they take a complaint, they
call the employer, they agree, and they work it out and it gets
taken care of?

Mr. PASSANTINO. Typically, conciliations arise out of last-pay-
check issues. We use the conciliation tool when it is one employee
with a limited issue that is not likely to impact other employees
in the company. And in that case, yes, we will call the employer
in an effort to resolve that particular last-paycheck issue.
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Mr. McKEON. Excuse me. I interrupted you.

Mr. PASSANTINO. I am sorry. I forgot the second part of the ques-
tion?

Mr. McKEON. You were at 90,000—the last part was do you view
those 10 cases selected as representative of the broader universe of
wage and hour claims your agency investigates?

Mr. PASSANTINO. I don’t believe that it is. I think that, whenever
you have an agency that has human beings, there is going to be
human error. I think that our management-review process and our
accountability-review process is intended to go—to root out prob-
lems in particular places. And I do not believe that the 15 cases
that were identified out of the 70,000 complaints in the last 3 years
are indicative of the agency’s performance.

Mr. McKEON. Thank you.

Mr. Kutz, how did you pick those 15 cases?

Mr. KuTtz. Let me just give you an indication first. There was an
individual that worked in WHD that had allegations about issues
with respect to cases. So we started with an allegation, interviewed
an individual. And so we looked at several dozen cases to see if
some of the things the individual had said were going on were in
fact true. So that is how we got to the limited number of cases. So
I certainly agree they are not representative.

However, some of the things that we talked to about the frontline
investigators are indicative of representative situations where—and
I think it is that they are stretched too thin in many cases so that
they don’t have time to follow up.

And the other thing that hasn’t been discussed is the possibility
that there aren’t enough attorneys involved. Because some of these
cases they had determined that there was a violation. In one case
it was a $60,000 violation for 24 people, and the investigator did
a good job, from what we can tell of the investigation, but for what-
ever reason, it was dropped, and it appears probably because there
were no attorneys to prosecute a case. And so that could be another
cause here of what is going on—a matter of resources.

So, yes, these cases are not necessarily representative, but on the
other hand, there appears to be some systematic things underlying
why they were dropped.

Mr. McKEON. Interesting to hear that there are not enough at-
torneys. That is just a joke around here. We have got lots of attor-
neys.

But, you know, I would think if you—did you find any cases that
you looked at where they had done a good job?

Mr. KuTz. There were some that it appeared—especially the ones
that I said where they did a good job in the investigation but
unexplainably—can’t tell for sure why—the case was closed

Mr. McKEON. Did you find any that they had done a good job in
the investigation and had followed through and had been satisfied
and both parties were——

Mr. KuTz. No, because we were not allowed to talk to the em-
ployer or employee so we could not conclusively determine on any
cases. We are trying to work out protocols with Labor where we
can contact some of these people. Absent being able to contact, we
are unable to determine a successful resolution of any case.
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Mr. McKEON. So we probably—there should be a little more in-
vestigation in this because it would be hard to me—hard for me to
think that out of 90,000 cases handled in the last 3 years they
didn’t do a good job on 1 or 2—you know?—or maybe even 50,000
or 80,000, you know. It is hard to think that everything they did
was bad, you know, or led to a bad conclusion. So I——

Chairman MILLER. Would the gentleman yield?

Mr. McKEON. I would be happy—well, my time is up——

Chairman MILLER. I just——

Chairman MILLER. On the question of—you said you were not al-
lowed to contact the employer or the employee?

Mr. Kutz. That is correct.

Chairman MILLER. That is why?

Mr. Kutz. Because I think the issue is at the hotline and they
want to work out protocols with us as to maintaining the confiden-
tiality of these individuals.

Chairman MILLER. This is an ongoing investigation, correct?

Mr. KuTtz. Yes, that is correct.

Chairman MILLER. So it is—you are in the process

Mr. KuTtz. So we would hope to work with Labor on acceptable
protocols, where we can—if the person is willing to talk to us, that
we can actually speak to the

Chairman MILLER. But you are not referring to being able to talk
to people within the agency?

Mr. KuTtz. No. We have talked to investigators. The frontline in-
vestigators for these 15 cases, we talked to them. So that is where
we got a lot of our information. We had all the case-file informa-
tion.

Mr. McKEON. I am claiming my expired time.

Can I just follow up and say could there be a chance that we
could continue this dialogue after this investigation is complete,
once they—I mean, it would be more meaningful, I would think, if
we could have a final conclusion to this and hear the whole story
once you work out that protocol. And I am not saying——

Chairman MILLER. We plan to. I think we plan to.

Mr. McKEON. I think it would be a good thing.

Chairman MILLER. Mr. Kildee?

Mr. KiLDEE. Thank you, Mr. Chairman.

My questions are directed to Ms. Lasowski and Mr. Kutz.

Does no enforcement or puny enforcement of wage and hour laws
become contagious, in that employers know that they can get away
with violating the law or be treated gently? And is the present level
of enforcement always been that case at DOL? Have there been
times when enforcement was more stringent? We have had the law
on the books since June 25, 1938. Are there times when the en-
forcement was much better? Is this a low point?

Ms. LASOWSKI. In terms of its performance, we were not able to
assess over time what progress it has actually been able to dem-
onstrate and make because the department has changed frequently
its performance measures and what it actually reports. So, for ex-
ample, for the 10-year period that we looked at, there are 131
measures that were established but 90 percent of those changed
every 2 years, and 67 percent of those changed each year.
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In addition, of the 131 measures, only 6 were reported for more
than 1 year. So it is difficult to see the progress that has been
made at Wage and Hour given the constantly changing perform-
ance measures and reporting of those measures.

The department has reported number of actions it has taken over
the course of that 10-year period, and there has been a decline in
the number of enforcement actions from 1997 to the present.

Mr. KILDEE. So it may be difficult to determine that, but you
must be able to see some signs where in certain periods enforce-
ment seemed to be better.

Ms. LAsowski. We were not able to make that determination be-
cause of the frequently changing performance measures.

Mr. KILDEE. So there is no way over the 70 years we can say that
during this time there was greater compliance than there is today?

Ms. LAsowskI. We only looked at a 10-year period so we would
not be able to comment in terms of the entire period of time. And,
no, we are not able to indicate what progress the department has
actually made given the changing performance measures and what
it reports.

Mr. KILDEE. I can just recall, when I served in state legislature,
that it seems to me that the effectiveness of the DOL in enforcing
these things was much greater. That is just my anecdotal remem-
brance of when I was serving on the committee in the state legisla-
ture.

Mr. Kutz, do you have any comment on that?

Mr. Kutz. Not on a historical respect, no.

Mr. KiLDEE. Wouldn’t that be interesting to find out, though,
whether there is a certain contagion in this? If employers know
that there is a certain—dismissing of certain or failure to inves-
tigate further, is it not likely that this will become contagious?

Mr. Kutz. Well, I can just comment on this: Some of the frontline
investigators that we interviewed did indicate that the employers
out there that are the shysters, if you will, are aware that Labor’s
WHD is stretched thin. I think that would be something that peo-
ple would know out there, and, therefore, they may be more likely
to try to take advantage of certain employees.

Mr. KILDEE. So there is a certain knowledge out there that can
become contagious that these——

Mr. Kutz. That is what frontline investigators told us in a couple
of cases. I can’t say that that is representative, but that was what
several had told us.

Mr. KiLDEE. So beyond the 10-year period—and we cannot find
any trend or any time when the employer might be a little more
concerned that enforcement will take place?

Ms. Lasowskl. We were not able to make that kind of assess-
ment.

Mr. KiLDEE. Okay. Well, I think we could say that, generally
speaking, when you have no policemen around that maybe crime—
other types of crimes—can be committed, and that you have to
have—the idea that apprehension and enforcement is going to be
there in order to get compliance.

This is really, to my mind—and I was 7 years old when Franklin
D. Roosevelt signed this bill into law, and then going through my
legislative career in Lansing, Michigan, I do know that I could play
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a role in making sure that someone would make a complaint, and
they had greater assurance that the employer would be forced to
comply with the law, but I don’t see that as much now.

Thank you, Mr. Chairman.

Chairman MILLER. Mr. Kline?

Mr. KLINE. Thank you, Mr. Chairman.

Thank you, ladies and gentlemen, for being with us today.

Mr. Chairman, I hope that at some time we will be able to have
a hearing on the impact of the underfunding of the Office of Labor
Management Standards, what impact that might be having on the
abuse by some union leadership to their union members.

But that is not the subject today. I am interested—because we
have some anecdotal information here, and some anecdotal infor-
mation we don’t even have, we are just guessing at but—sorry. I
guess we have got bells going off here somewhere.

As I understand the 10 or 15 cases, sir, that you were looking
at, that—you have got information from talking to the investiga-
tors, but you don’t have any information from either the employers
or the employees to reach your conclusions; is that right?

Mr. KuTtz. Not oral information. Written information that was in
the case files, yes. But not the ability to speak to them.

Mr. KLINE. Okay. I see. Thank you very much.

We have got some anecdotal information, but we are also looking
for some—something a little bit more objective, and it seems to me
that we have some of that. We heard testimony from Mr.
Passantino—I think, in response to Mr. McKeon’s question—that
there were some 90,000 cases, 70,000 complaints that were dealt
with in the last 3 years.

And I think, Mr. Passantino, in your testimony you said that in
1997 30 percent of wage and hour cases investigated by the agency
resulted in findings of no violation but in 2007 that number was
down to 19 percent. Those would be the policemen that Mr. Kildee
was talking about, I suppose. Meaning that more than four out of
five investigations did find violations of the law. Can you expand
on what these numbers mean as a practical matter? What accounts
for this change?

Mr. PASSANTINO. Thank you, Congressman.

With respect to the numbers that you cite, I believe it is actu-
ally—it went from 35 percent down to 19 percent, and it reflects
an emphasis on taking quality complaints and working cases in
such a way to ensure that the worker’s rights are preserved. Mean-
ing a case comes in the door or a call comes on a—we get a phone
call, and when we are doing our screening and realize that there
isn’t a violation of the law at that point, we don’t record that as
a complaint, and we don’t spend the agency’s limited resources on
responding to that. So in doing that and doing a better job of
screening, we have been able to reduce the percentage of cases that
the agency takes in which we found no violation of the law.

Mr. KLINE. Okay. Thank you.

I have got a note here that I don’t fully understand. Maybe you
can help me with it. Why did your agency not use information on
whether back wages and penalties assessed are actually collected
to determine if you are fulfilling your mission? The GAO report
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mentions that you are able to track this information. What is that
about?

Mr. PASSANTINO. We do track the information with respect to
back wages and civil money penalties. We don’t use it in the plan-
ning process because it doesn’t assist us in targeting the appro-
priate entities. It doesn’t assist us in targeting the appropriate in-
dustries. It just assists us in determining whether the people that
we have recovered back wages from—or the employers we have re-
covered back wages from and assessed penalties against—have had
the ability to pay or have paid.

Mr. KLINE. Okay. Thank you.

I was thinking about Mr. Kildee’s questions and observations
about do we have historical information, and the GAO said no, I
believe, was the answer. We can’t go back in history to see whether
we are doing better or worse.

But your numbers, Mr. Passantino—the number of cases that
you are taking—the number of complaints—and the improvement
in the number where you have found actual violations would seem
to me to be an indication of a system that is working and not one
that is sliding in the wrong direction.

Of course, we don’t have that historical information to go by, but
it is hard to understand why Ms. Bobo would claim that we are in
a crisis. I am not sure what that is in relation to, historically or
just today. Would you care to answer?

Ms. BoBo. Well, if you look at the FLSA lawsuits that have been
filed, they have quadrupled in the last 10 years. Now, you know,
you could say, well, lawyers are just going out of control, but I
don’t really think that is the problem. I think we have employers
that are routinely stealing wages from workers, and it is a crisis,
and as a result, we have seen—there is a 73 percent increase in
the number of FLSA suits filed from the previous year to last year.
So we are seeing an explosion of workers not being paid and filing
lawsuits in part because the Wage and Hour Division is not able
to handle cases and they are referring people to the private bar to
handle many of these cases.

Now, I am glad the private bar is helping out, but particularly
for low-wage workers and where it is one or two workers in a work-
place, it is not sufficient. They need to know, if they go to the De-
partment of Labor, that their case will be handled.

Mr. KLINE. Thank you very much.

I yield back.

Chairman MILLER. Thank you.

Mr. Courtney?

Mr. CoUuRTNEY. Thank you, Mr. Chairman.

I actually wanted to follow up on Ms. Bobo’s comment, which is
that the failure of the agency to do its job is actually resulting in
a shift to

Ms. BoBo. Absolutely.

Mr. COURTNEY [continuing]. To employees having to find legal
representation——

Ms. BoBo. That is right.

Mr. COURTNEY [continuing]. Privately.
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Mr. Kutz, your report—actually out of the 15 cases, 5 of the
cases, by my count just reading the notes, resulted in referrals to—
or advice to go seek their own private remedy; isn’t that correct?

Mr. KuTz. At least five, possibly seven. But, yes, at least five.

Mr. COURTNEY. Well, the irony is is that in this morning’s New
York Times—and maybe this article can be made a part of the
record, Mr. Chairman—the comment from the Labor Department
in terms of, you know, dismissing the GAO report was—the Labor
Department said, “The Wage and Hour Division is delivering pay
for workers, not a payday for trial lawyers.”

I mean, Mr. Kutz, in fact, the opposite is true. I mean, the inabil-
ity of this department or unwillingness of this department to use
its—to do its job is resulting in, in fact, a payday for trial lawyers;
isn’t that correct?

Mr. Kutz. I can’t speak as broad as Ms. Bobo. One of the five
cases you mentioned, there actually was 